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STATE OF NEW YORK
PUBLIC SERVICE COMMISSION
____________________________________________

Complaint of Ontario Telephone Company Inc. and
Trumansburg Telephone Company, Inc. Against
Sprint Communications Company, L.P. Concerning
Refusal to Pay Intrastate Access Charges.
____________________________________________

Case 14-C-0568

SPRINT COMMUNICATIONS COMPANY L.P.’S MOTION TO DISMISS OR STAY
THIS ACTION PENDING RESOLUTION OF IN RE: INTRAMTA SWITCHED ACCESS

CHARGES LITIGATION, MDL CASE NO. 2587 (N.D. TEXAS)

Pursuant to Section 3.6 of the Public Service Commission’s (the “Commission”) rules

(16 NYCRR § 3.6),Sprint Communications Company L.P. (“Sprint”) respectfully moves to

dismiss or stay the Complaint action of Ontario Telephone Company, Inc. (“Ontario”) and

Trumansburg Telephone Company, Inc. (“Trumansburg”) (together the “Complainants”). A

large portion of the intrastate access charges at issue in this action include charges improperly

assessed on intraMTA calls. Before this action was filed, both Sprint and Ontario were already

parties to a federal multidistrict litigation (“MDL”) regarding that issue, In Re: IntraMTA

Switched Access Charges Litigation, MDL Case No. 2587 (N.D. Tex.) (the “MDL Court”). The

MDL Court has indicated that it intends to decide the legal issues for the intraMTA traffic near

the end of summer. Dismissing or staying this case until the MDL Court resolves that issue will

substantially simplify this proceeding, conserving both the Commission’s and the parties’

resources. Accordingly, Sprint respectfully requests that the Commission dismiss or stay this

complaint action until the MDL Court has issued its ruling on the propriety of assessing switched
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access charges to intraMTA calls. Sprint promptly will inform the Commission when the MDL

Court issues its ruling.

I. FACT BACKGROUND

On December 30, 2014, Ontario and Trumansburg filed their Complaint with the

Commission regarding intrastate access charges that Sprint has disputed and not paid.1 Sprint

disputes the charges for two reasons, as follows.

A. Sprint Disputes Some of the Charges Because the Calls Bear the Indicia of
Traffic Pumping, also Known as Access Stimulation.

The Complaint inaccurately alleges that Sprint disputed the charges because of large call

volumes (Complaint ¶ 9), but later recognizes one aspect of the dispute concerns “call

stimulation.” Id. ¶ 13. Sprint disputes the applicability of access charges because Ontario and

Trumansburg appear to have been traffic pumping (also known as access stimulation). In a

nutshell, access stimulation is an arbitrage scheme engaged in by local exchange carriers

(“LECs”) with free calling service companies (“FCSCs”), which inflates access charges to

interexchange carriers (“IXCs”) that the LECs and FCSCs then share. Qwest Commc’ns Co.,

LLC v. N. Valley Commc’ns, LLC, 26 FCC Rcd 8332 n. 1 (2011), aff’d, N. Valley Commc’ns,

LLC v. FCC, 717 F.3d 1017 (D.C. Cir. 2013).2 See also In re Connect Am. Fund, 26 FCC Rcd

17663 ¶¶ 648, 657, 664, 666 (2011) (Report and Order and Notice of Further Rulemaking,

1 Because Sprint is moving to dismiss or in the alternative to stay this action, Sprint has not yet filed a
formal answer responding to the Complaint paragraph by paragraph. To the extent the Commission
deems a direct response to the Complaint’s allegations necessary at this stage, Sprint responds: other than
the Complaint’s paragraphs identifying the parties (¶¶ 1, 2, and 4), Sprint denies all of Ontario and
Trumansburg’s allegations. After the Commission rules on this Motion, if the Commission does not grant
the Motion, Sprint will file an answer to the Complaint.
2 “As described by th[e FCC], ‘access stimulation’ is an ‘arbitrage scheme’ by which a
telecommunications carrier ‘enters into an arrangement with a provider of high volume operations such as
chat lines, adult entertainment calls, and ‘free’ conference calls’ in order to generate elevated traffic
volumes and maximize access charge revenues.” Qwest v. N. Valley, 26 FCC Rcd 8332 at n. 1 (quoting
Connect America, Notice of Proposed Rulemaking and Further Notice of Proposed Rulemaking, 26 FCC
Rcd 4554, 4758 ¶ 636 (2011)); see also Connect America ¶ 656.
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“Connect America”), aff’d, In re FCC 11-161, 753 F.3d 1015 (10th Cir. 2014), other subsequent

history omitted (“arbitrage schemes,” “access stimulation schemes”). See also Qwest Commc’ns

Co. v. Aventure Commc’ns Technology, LLC, -- F. Supp. 3d --, Civ. 07-78-JEG-RAW, 2015 WL

711154, at *30-31 (S.D. Iowa Feb. 17, 2015) (quoting Connect America).

For incumbent LECs, such as Ontario and Trumansburg (Complaint ¶¶ 3, 4), switched

access charges can only be assessed subject to filed and effective intrastate access tariffs for calls

that meet the express requirements of the tariffs. See, e.g., N.Y. Pub. Serv. Law § 92(1), (2)(a),

(2)(d) (carriers must file and follow their tariffs, including as to access services); Walton v. N.Y.

State Dep’t of Corr. Servs., 921 N.E.2d 145, 157-58 (2009) (concurring op., J. Read) (filed rate

doctrine); XChange Telecom Corp. v. Sprint Spectrum L.P., Civ. 14-54-GLS-CFH, 2014 WL

4637042, at *5 n. 10 (N.D.N.Y. Sep. 16, 2014) (citing Lauer v. N.Y. Tel. Co., 231 A.D.2d 126,

129 [3d Dep’t 1997] for New York’s filed rate doctrine). Cf., Connect America, n. 2026 (“a

carrier may not impose charges other than those provide for under the terms of its tariff”).

In fact, in every complaint action alleging traffic pumping addressed by the FCC to date,

the FCC found that traffic pumping LECs were not entitled to assess switched access charges

because the LECs had no end user customers, or terminated the calls in exchange areas where

either the LEC was not certificated or its tariff did not cover. See, e.g., In re Qwest Commc’ns

Corp. v. Farmers & Merchs. Mut. Tel. Co., 24 FCC Rcd 14801 (2009) (Second Order on

Reconsideration), aff’d, Farmers & Merchs. Mut. Tel. of Wayland, Iowa v. FCC, 668 F.3d 714

(D.C. Cir. 2011); Qwest Commc’ns Co., LLC v. Sancom, Inc., 28 FCC Rcd 1982 (Enf. Bur.

2013); AT&T Corp. v. All Am. Tel. Co., 28 FCC Rcd 3477 (2013), recon. den’d, 29 FCC Rcd

6393 (2014). For more than 25 years, FCC regulations have required a paying end user in order

for switched access charges to apply. Qwest v. N. Valley, 26 FCC Rcd 8332 ¶ 9. “[T]he
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Commission has determined that a CLEC may not impose switched access charges pursuant to

tariff unless it is providing interstate switched exchange access services to its own end users, and

that an entity to whom the CLEC offers free service is not an end user.” Qwest v. N. Valley, 26

FCC Rcd 8332 ¶ 11 (italics in original). The same is true of traffic pumping complaints before

state commissions. Qwest Commc’ns Corp. v. Superior Tel. Coop., 2009 WL 3052208, recon.

den’d, 2011 WL 459685 (Iowa Util. Bd. Feb. 4, 2011), aff’d sub nom., Farmers & Merchs. Mut.

Tel. Co. of Wayland v. Iowa Util. Bd., No. 11–1899, 2013 WL 535594, 829 N.W.2d 190 (Table)

(Iowa Ct. App. Feb. 13, 2013), application for further review denied.

Ontario and Trumansburg try to overcome the overwhelming precedent by stating that

their intrastate access tariff differs from the NECA tariffs at issue in the FCC cases, in how the

tariff defines “end user,” but they do not describe how the definition materially differs. For the

requirement that an end user pay for services, the FCC has interpreted more than just the NECA

tariff definition of end user – it found this requirement in 47 U.S.C. § 153(53), the definition of

telecommunications service and 47 C.F.R. § 69.2(m), the definition of end user. The FCC has

found the same paying end user requirement in tariffs that defined an end user on the one hand as

a person who “subscribes” to the service under the terms of the tariff, and on the other hand, as a

person who “uses” the service under the terms of the tariff. AT&T Corp. v. YMax Commc’ns

Corp., 26 FCC Rcd 5742 ¶ 17, n. 82 (2011). The FCC has also found the same requirement that

end users be paying customers when the tariffs defined end users as “[u]sers of local

telecommunications carriers [sic] services who are not carriers.” AT&T v. All Am., 28 FCC Rcd.

3477 ¶ 38, n. 165.

The Commission also found a much earlier but similar scheme of inflating tariffed

intercarrier charges was unlawful. Black Radio Network Inc. v. Pub. Serv. Comm’n of N.Y., 685
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N.Y.S.2d 816, 818-19 (N.Y. App. Div. 1999). In that case, the Commission held that even if the

calls otherwise met the LEC’s tariff definitions for intercarrier charges (in that case, end user

charges that the LEC’s tariff provided it would share with the information provider whose pay

per call number the LEC’s end user had called), the tariff charges did not apply when the

information providers self-generated the calls, a practice that the Commission referred to as “call

pumping.” Id. at 817-19.

While this Motion is not intended to answer every contention in the Complaint, it bears

noting that the issue is not, as the Complainants suggest, a question of simply large volume

customers. Complaint ¶¶ 9, 15. The question with traffic pumping is instead whether the

companies that generated the traffic were ever end user customers, had end user premises, and

had their calls terminated within a certificated exchange area covered by their tariffs. In

connection with their contention of “large volume customers,” Ontario and Trumansburg try and

justify their position by citing to XChange Telecom, Case 07-C-1541, Complaint of XChange

Telecom, Inc. Against Sprint Nextel Corporation for Refusal to Pay Terminating Compensation,

Order Denying Requests for Rehearing and Granting Request for Rehearing in Part and Denying

in all Other Respects (Feb. 17, 2012),3 the order on reconsideration of XChange Telecom, Inc. v.

Sprint Nextel Corp., Cases 07-C-1541, Complaint of XChange Telecom, Inc. Against Sprint

Nextel Corporation for Refusal to Pay Terminating Compensation, Order Granting Motion to

Dismiss in Part and Denying in Part and Granting Complaint in Part and Denying on Part (Feb.

4, 2010). That case is inapposite. As the Complainants note, the case concerned reciprocal

compensation applicable to local calls, not access charges applicable to toll calls. In the order on

reconsideration, the Commission expressly distinguished toll traffic:

3 The Complaint refers to this order as dated Feb. 17, 2002. Complaint ¶ 15. This appears to be a
typographical error.
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We reject the argument that switched access rates apply here. Intra-MTA calls
from Sprint to XChange are jurisdictionally local calls. Switched carrier access
charges are intended to apply to toll calls and to interexchange carriers who use
portions of the LEC’s network to originate and terminate toll calls. Allowing
switched access charges here would be inappropriate.

Complaint of XChange Telecom, Inc. Against Sprint Nextel Corporation for Refusal to Pay
Terminating Compensation, Order Denying Requests for Rehearing and Granting Request for
Rehearing in Part and Denying in all Other Respects (Feb. 17, 2012), at 17 (footnotes omitted).

Finally, Sprint notes that traffic pumping cases involve a fact-specific application of the

LEC’s access tariffs for whether the FCSC was an end user customer, whether the calls

terminated to an end user premises, and whether the calls terminated in an exchange where the

LEC was both certificated and its tariff applied. See, e.g., Farmers, 24 FCC Rcd. 14801 ¶¶ 10-

20; Sancom, 28 FCC Rcd. 1982 ¶¶ 11-24; AT&T v. All Am., 28 FCC Rcd. 3477 ¶¶ 10-21, 34-41.

The analysis can be highly fact dependent and can require significant discovery. See, e.g.,

XChange Telecom Corp. v. Sprint Spectrum L.P., Civ. 14-54-GLS-CFH, 2015 WL 773752 at *9-

19 (N.D.N.Y. Feb. 24, 2015) (compelling discovery Sprint sought primarily regarding traffic

pumping issues; collecting several cases). In the event the Commission does not dismiss the

Complaint, Sprint requests that the Commission assign an Administrative Law Judge so that the

facts necessary for the case can be pursued through discovery, and possibly presented in a

contested case format.

B. Sprint Also Disputes Most of the Charges at Issue Because the Calls Are
IntraMTA and Thus, Under the FCC’s Rules, Not Subject to Access
Charges.

In addition to the traffic pumping dispute, Sprint also disputes most of the access charges

assessed by the Complainants because the calls are intraMTA. Ontario and Trumansburg bill

Sprint Communications Company L.P. – the traditional long distance carrier arm of several

Sprint companies – switched access charges on all calls that they deliver to or receive from a

Sprint Communications’ Feature Group D facility, incorrectly assuming that all calls delivered
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over such facilities are subject to such charges. In reality, when calls are delivered to or received

from wireless carriers (i.e., CMRS carriers; there are several Sprint wireless companies in New

York, such as Sprint Spectrum L.P., Nextel of New York, Inc. and Nextel Partners of Upstate

New York, Inc.), and such calls originate and terminate in the same Major Trading Area or

“MTA,” they are not subject to switched access charges. This concept is true even when the

CMRS calls are handed to an intermediate interexchange carrier, like Sprint Communications,

for ultimate delivery over a Feature Group D facility.

As the Commission is aware, calls that originate from or terminate to a cellular telephone

are known as “CMRS calls.” The jurisdictions of CMRS calls are determined in two separate

ways. First, one determines whether the CMRS call originated and terminated in the same MTA

(intraMTA) or different MTAs (interMTA). Second, one determines whether the CMRS call

originated and terminated in the same state (intrastate) or different states (interstate).

Irrespective of jurisdiction, CMRS calls can be exchanged directly between CMRS

carriers (such as Sprint Spectrum, Nextel NY or Nextel Partners) and local exchange carriers

(such as Ontario and Trumansburg), or indirectly, meaning the call traverses the network of

another intermediate carrier (such as Sprint Communications). When Ontario and Trumansburg

hand calls to Sprint Communications for delivery to CMRS carriers (“CMRS terminating”), or

when CMRS carriers hand calls to Sprint Communications for delivery to Ontario and

Trumansburg (“CMRS originating”), Sprint Communications generally transports the calls over

what are known as Feature Group D facilities.

In 1996, the Federal Communications Commission (“FCC”) promulgated rules that

stated: “Telecommunications traffic exchanged between a LEC and a CMRS provider that, at the

beginning of the call, originates and terminates within the same Major Trading Area” is local and
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subject to reciprocal compensation, not access charges. 47 C.F.R. § 51.701(b)(2) (1996). On

December 29, 2011, the rule was modified to state that “[t]elecommunications traffic exchanged

between a LEC and a CMRS provider that, at the beginning of the call, originates and terminates

within the same Major Trading Area” was “non-access traffic.” Id. (2011).

In 1996, FCC rules also stated a “LEC may not assess charges on any other

telecommunications carrier for local telecommunications traffic that originates on the LEC’s

network.” 47 C.F.R. § 51.703(b) (1996). In 2001, the FCC amended the rule to omit the word

“local,” so that the rule read: a “LEC may not assess charges on any other telecommunications

carrier for telecommunications traffic that originates on the LEC’s network.” 47 C.F.R. §

51.703(b) (2001).4 Thus, it is not surprising that the Commission already determined, as noted

above, that “Intra-MTA calls from Sprint to XChange are jurisdictionally local calls….

Switched carrier access charges are intended to apply to toll calls and to interexchange

carriers who use portions of the LEC’s network to originate and terminate toll calls. Allowing

switched access charges here would be inappropriate.” XChange v. Sprint Nextel, Case 07-C-

1541, 09-C-0370, 2012 WL 1066421 at 7 (footnotes omitted; emphasis added).

The FCC and numerous circuit courts have already held that irrespective of whether

CMRS calls traverse an intermediate carrier, and irrespective of whether the same calls are

transported over a Feature Group D facility, the aforementioned rules apply, and intraMTA calls

are never subject to switched access charges. See, e.g., Connect America, 26 FCC Rcd. 17663 ¶¶

1004, 1007 (2011) (affirmed regarding this issue, In re FCC 11-161, 753 F.3d at 1152-53); W.

Radio Servs. Co. v. Qwest Corp., 678 F.3d 970 (9th Cir. 2012), cert. den’d, __ U.S. __, 133 S.

Ct. 758 (2012); Iowa Network Servs., Inc. v. Qwest Corp., 466 F.3d 1091 (8th Cir. 2006); Alma

4 In 2011, Rule 51.703(b) was modified slightly to state that a “LEC may not assess charges on any other
telecommunications carrier for Non–Access Telecommunications Traffic that originates on the LEC’s
network.” Id. (2011). The rule has the same meaning.
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Commc’ns Co. v. Mo. Pub. Serv. Comm’n, 490 F.3d 619 (8th Cir. 2007); Rural Iowa Indep. Tel.

Ass’n v. Iowa Utils. Bd., 476 F.3d 572, 573-74 (8th Cir. 2007); Atlas Tel. Co. v. Okla. Corp.

Comm’n, 400 F.3d 1256, 1264-65 (10th Cir. 2005); 3 Rivers Tel. Coop., Inc. v. U.S. West

Commc’ns, Inc., No. CV 99-80-GF-CSO, 2003 WL 24249671, at *17 (D. Mont. 2003) (ruling

that Paragraph 1036 of In re Implementation of the Local Competition Provisions of the

Telecommunications Act of 1996, 11 FCC Rcd 15499 [1996] [First Report and Order] “makes no

distinction, with respect to CMRS traffic that originates and terminates in the same MTA,

between traffic that flows between two carriers or among three or more carriers before

termination. This traffic is all ‘local’ traffic subject to the reciprocal compensation scheme.”).

Thus, Sprint disputes the assessment of intrastate access charges for all intraMTA calls, because

Ontario and Trumansburg should not have billed Sprint access charges on those calls.

According to Sprint’s preliminary analysis, most of the traffic at issue here is

intraMTA. Specifically, Ontario seeks $233,059.18 in damages.5 Complaint ¶ 7. Sprint’s

preliminary calculations are that Ontario improperly billed it $188,292.65 in access charges on

intraMTA calls. Trumansburg seeks damages of $17,405.90 in unpaid charges.6 Id. ¶ 6.

However, Sprint’s calculations show that Trumansburg improperly billed $25,366.46 on

intraMTA calls. If Sprint succeeds on its intraMTA claims before the MDL Panel, it will leave a

dispute of less than $50,000 for Ontario, and no dispute for Trumansburg.

5 Sprint also disputes the claim of $159,625.28 in ¶ 7 in late fees by Ontario as late fees are inapplicable
on disputed amounts.
6 Sprint also disputes the claim of $6,682.31 in ¶ 6 in late fees by Trumansburg as late fees are
inapplicable on disputed amounts.
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C. An MDL Action Is Pending to Decide Whether Carriers Can Assess Access
Charges on IntraMTA Calls Carried Over Feature Group D Facilities.

Well before Ontario and Trumansburg filed their Complaint with the Commission, Sprint

had brought actions in several federal district courts seeking damages from intrastate and

interstate access charges that several LECs had unlawfully imposed on intraMTA calls, including

Sprint Communications Company, L.P. v. Verizon New England, Inc., Civ. 14-3453-JMF

(N.D.N.Y.). Also well before Ontario and Trumansburg’s Complaint to the Commission,

Verizon brought the same type of claims in several federal district courts. Ontario is one of the

LECs whom Verizon sued on this basis. MCI Commc’ns Servs., Inc., et al. v. Alteva of Warwick

LLC, Civ. 14-7188 (S.D.N.Y.).

Some of the defendants in the intraMTA actions petitioned to have the cases consolidated

in a multidistrict litigation under 28 U.S.C. § 1407. On December 16, 2014, the United States

Judicial Panel on Multidistrict Litigation consolidated the above Verizon and Sprint cases

(among others) into a multidistrict litigation case that the Panel assigned to the Northern District

of Texas for pretrial proceedings. In re: IntraMTA Switched Access Charges Litig., -- F. Supp.

3d --, No. MDL 2587, 2014 WL 7263472 (U.S. Jud. Pan. Mult. Lit. Dec. 16, 2014) (“December

16 Order”). Thus both Sprint and Ontario have been parties in the MDL case since its formation.

Motion to Dismiss briefing on the legal issue of whether LECs can impose access charges on

intraMTA traffic when the call traverses an interexchange carrier’s network begins on May 1,

2015 and will be concluded by the end of July 2015. Exhibit A. (Case Management and

Scheduling Order No. 2, Document 83). The MDL Court, in effort to reach as decision as soon

as possible, stated that “[t]he court will attempt to schedule oral argument promptly after the last

Rule 12 reply brief is filed.” The court also stated verbally that it plans to issue a ruling by the

end of the summer.
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Sprint had not brought a federal court intraMTA action against Ontario or Trumansburg

in 2014. However, it makes little sense for the MDL Court to issue a legal ruling that will affect

both Sprint and Ontario even though they did not originally have claims against each other in the

MDL case, and on the other hand for Ontario and Trumansburg to bring this action against Sprint

as though the MDL case has no bearing on these charges. Accordingly, on March 20, 2015,

Sprint filed an action against Ontario Telephone and Trumansburg in federal district court on the

intraMTA issue. Sprint Commc’ns Co. L.P. v. Ontario Tel. Co., Inc. and Trumansburg Tel. Co.,

Inc., Civ. 15-2126-JMF (S.D.N.Y.). A copy of Sprint’s complaint is attached as Exhibit B.

With its complaint, Sprint notified the Southern District of New York of the MDL action as a

related case, and that lawsuit will be consolidated with the MDL.7

II. ARGUMENT: THE COMMISSION SHOULD DISMISS OR STAY THIS ACTION WITHOUT

PREJUDICE TO THE COMPLAINANTS REFILING IT AFTER THE MDL COURT ISSUES ITS

RULING.

Sprint requests that the Commission exercise its discretion to stay, or dismiss without

prejudice to refiling, this action pending the MDL Court’s legal ruling on the intraMTA issue.

According to the Commission,

We have broad discretion to decide whether to grant or decline parties’ requests to
stay our own proceedings. As our prior orders cited by both parties show,
prudential and policy reasons guide our decisions on motions for stays.

Case 07-C-1332, In re Proceeding as to Neutral Tandem-N.Y., LLC and Level 3 Commc’ns, LLC
for Transport and Termination Servs., Order Denying Stay (Mar. 20, 2008), at 4 (note omitted,
citing N.Y. PSL § 23[1]).

Recognizing that in general the Commission has a “practice of prosecuting our own

proceedings despite the pendency of claims under the 1996 Act in other forums,” Id., the

Commission should dismiss without prejudice or stay this proceeding in light of (a) comity

7 A Notice of related Case is to be filed on this same date, March 27, 2015.
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toward the MDL Court’s jurisdiction to rule on the intraMTA legal issues for all consolidated

actions, and (b) efficiency for both the Commission and the parties.

Comity for the federal MDL Court supports abstention from the Commission in this case.

For instance, Richman v. Consol. Gas Co. of N.Y., 114 A.D. 216, 223-25 (N.Y. App. Div. 1906),

implies that when the plaintiff in a state court action is also a party in a federal court action

relating to the same issue, the state court should abstain based on principles of comity. “Comity

between state and federal authorities, and the sanctity of decisions of federal and state agencies

founded for like objectives, should deter a state … agency from acting as an appellate court over

the decisions of a federal … agency.” Lande v. McGoldrick, 132 N.Y.S.2d 661, 662-63 (Sup. Ct.

Kings Cty. Special Term 1954). Cf., N.Y. Comp. Codes R. & Regs. tit. 16 § 3.1 (“Any person

submitting an application that is subject also to the jurisdiction of a Federal agency … shall state

in the application whether a corresponding application has been submitted to that other agency

(or when it will be submitted) and what action, if any, has been taken on it.”). “[A] decision of a

federal court interpreting a federal statute … is compelling authority when considered by a state

court interpreting the same statute.” McGhee v. City of New York, No. 113614/01, 2002 WL

1969260, at *2-3 (N.Y. Sup. Ct. Aug. 5, 2002) (citing McKinney’s Cons. Laws of NY, Book 1,

Statutes § 261).

In this case, the Judicial Panel on Multidistrict Litigation found:

[T]hese 28 actions involve common questions of fact, and that centralization in
the Northern District of Texas will serve the convenience of the parties and
witnesses and promote the just and efficient conduct of the litigation. The subject
actions share factual issues arising from allegations that defendant LECs
improperly billed Verizon and Sprint for switched access charges for IntraMTA
calls—calls originated and terminated in the same major trading area.
Centralization will eliminate duplicative discovery, prevent inconsistent pretrial
rulings, and conserve the resources of the parties, their counsel, and the judiciary.

* * *
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We also are persuaded that centralization will lessen the risk of inconsistent
pretrial rulings on, for example, whether certain legal issues in this litigation
should be referred to the Federal Communications Commission.

Dec. 16, 2014 Order at 2 (emphasis added).

If the Commission were to decide factual or legal issues in this matter related to the

intraMTA dispute, it would effectively deprive the MDL Court of one of the main reasons that

the federal cases were consolidated: the need for nationwide uniformity regarding the FCC’s

intraMTA rule.8 This is an important reason to exercise comity. See, e.g., McGhee, 2002 WL

1969260, at *2 (“given the identity both of issue and fact pattern actually litigated in the federal

action and the need for uniform national standards for defining terms in a federal statute, comity

requires this Court to defer to the federal court's determination of a WEP participant's status

under the federal statutory scheme.”).

Abstention is also important to conserve the Commission’s and parties’ resources in this

case. This action involves the same intraMTA issues as the MDL case. In such circumstances,

courts stay actions to await the MDL court’s ruling:

A stay is warranted here because the facts and legal issues presented in this case
overlap extensively with those in the Google MDL. Both actions involve
allegations that defendants used computer code to circumvent the privacy settings
on plaintiffs’ Safari browsers to allow placement of third-party tracking cookies
on plaintiffs’ computing devices, with the goal of increasing advertising revenue.
Moreover, both actions involve claims under the same three federal statutes.
Common legal questions include whether the injuries alleged are sufficient to
confer Article III standing and whether uniform resource locators (“URLs”) can
contain “content” for purposes of the Wiretap Act.

Resolution of these issues by the Third Circuit in the Google MDL will offer
valuable guidance in the present case.

Mount v. PulsePoint, Inc., Civ. 13-6592-NRB, 2014 WL 902965, at *1-2 (S.D.N.Y. Mar. 5,
2014).

8 Sprint has not moved the MDL Court for a stay of this proceeding or to enjoin Ontario or Trumansburg,
because Sprint is first seeking dismissal or stay from the Commission by this Motion.
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According to Sprint’s current analysis of its traffic with Ontario and Trumansburg, the

damages it seeks for intraMTA calls is just under 80 percent of the damages Ontario seeks and

more than 100 percent of what Trumansburg seeks. Once the MDL Panel issues its ruling, it

would easily render this dispute either moot or one that would not make financial sense for any

of the parties to litigate. Dismissing the case until after the MDL Court’s ruling would allow the

parties to conserve resources – the MDL Court’s ruling will be dispositive as to the lion’s share

of the charges. In this regard, the case is in stark contrast to the Neutral Tandem case in which

the Commission denied a stay request based on pending federal litigation. Case 07-C-1332, In re

Proceeding as to Neutral Tandem-N.Y., LLC and Level 3 Commc’ns, LLC for Transport and

Termination Servs., Order Denying Stay (Mar. 20, 2008), at 6 (“we observe that the legal issues

to be developed in this proceeding substantially differ from the federal preemption issues that

Level 3 has raised in its pending action before the District Court”). Regardless of settlement

prospects, discovery or further briefing in this case should await the MDL Court’s ruling because

it will be most cost-effective for the parties to analyze the Call Detail Records once instead of

twice for both factual bases that support Sprint’s disputes to the invoices rendered by Ontario

and Trumansburg (traffic pumping and intraMTA).

Dismissal with leave to refile would not prejudice Ontario or Trumansburg. There is

extensive FCC and Circuit Court support for Sprint’s position that access charges do not apply to

intraMTA calls. See supra at 8-9. The same is true of Sprint’s dispute regarding traffic

pumping. Supra at 3-5. In addition, the statute of limitations for the intrastate traffic is 6 years.

N.Y. CPLR § 213(2). The charges that Ontario and Trumansburg seek in this action date

respectively from January 2010 and August 2012. Complaint ¶¶ 6, 7. Since the MDL Court has

indicated that it plans to rule by the end of this summer, the statute of limitations is not an issue
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for either Ontario or Trumansburg. After that ruling issues, Ontario and Trumansburg could

decide whether to refile their Complaint with the Commission.

As an alternative to dismissal without prejudice, the Commission should stay this action

until the MDL Court determines the intraMTA legal issues. Staying the case will conserve the

Commission’s and parties’ resources while the MDL Court decides the intraMTA legal issues.

Staying this case would also be consistent with the principles of comity between federal and state

tribunals and would prevent the potential for inconsistent rulings. To keep the Commission

informed of the progress of the MDL Court, Sprint commits to providing the Commission within

ten (10) days of issuance the MDL Court’s Ruling on the intraMTA legal issues.

III. CONCLUSION

For each of the reasons stated above, the Commission should grant Sprint’s motion to

dismiss without prejudice or to stay this proceeding until the MDL Court issues its ruling on the

intraMTA legal issues. In the event the Commission does not dismiss the Complaint, Sprint

requests the appointment of an Administrative Law Judge.

Respectfully submitted this 27th day of March 2015.

Of Counsel /s/ Steven D. Wilson
________________________

Charles W. Steese Steven D. Wilson
ARMSTRONG TEASDALE LLP HARRIS BEACH PLLC
6400 S. Fiddlers Green Cir. Suite 1820 677 Broadway, Suite 1101
Denver, CO 80111 Albany, NY 12207
csteese@armstrongteasdale.com swilson@harrisbeach.com
Tel: 720-200-0677 Tel: 518-427-9700
Fax: 720-200-0679 Fax: 518-427-0235

Diane C. Browning Ken Schifman
Counsel, State Regulatory Affairs Senior Counsel and Director,
Sprint Corporation Sprint State Government Affairs
6450 Sprint Parkway Sprint Corporation
Mailstop KSOPHN0314-3A459 6450 Sprint Parkway
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Overland Park, KS 66251 Mailstop KSOPHN0314-3A459
diane.c.browning@sprint.com Overland Park, KS 66251
Tel: 913-315-9284 Kenneth.schifman@sprint.com
Fax: 913-523-0571 Tel: 913.315.9783

Counsel for Defendant Sprint Communications Company L.P.
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CERTIFICATE OF SERVICE

The undersigned certifies that this 27th day of March 2015, the foregoing document and

attachments have been served to counsel of record for the Complainants Ontario Telephone

Company, Inc. and Trumansburg Telephone Company, Inc., via e-filing at the Commission:

Keith J. Roland
Herzog Law Firm P.C.
7 Southwoods Boulevard
Albany, New York 12211
e-mail: kroland@herzoglaw.com

/s/ Steven D. Wilson
_______________________
Steven D. Wilson
HARRIS BEACH PLLC
677 Broadway, Suite 1101
Albany, NY 12207
swilson@harrisbeach.com
Tel: 518-427-9700
Fax: 518-427-0235

Counsel for Defendant Sprint
Communications Company L.P.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

IN RE: INTRAMTA SWITCHED ACCESS   §
CHARGES LITIGATION   §

  § Civil Action No. 3:14-MD-2587-D
  § (MDL No. 2587)  
  §  
  § 

THIS DOCUMENT RELATES TO   §   
ALL CASES   §

CASE MANAGEMENT AND SCHEDULING ORDER NO. 2

The court has considered defendants’ March 4, 2015 second joint status report regarding

proposed page limits, plaintiffs’ March 13, 2015 joint filing regarding page limits in response to

defendants’ filing on same, defendant LECs’ March 19, 2015 reply to Sprint and Verizon’s joint

filing regarding page limits, and the parties’ March 20, 2015 joint filing regarding revised briefing

scheduling.  The court now enters case management and scheduling order No. 2, which pertains to 

scheduling amended complaints and scheduling and briefing Fed. R. Civ. P. 12 motions.

I

Schedule

The court approves the proposed schedule set out in the parties’ March 20, 2015 joint filing

regarding revised briefing scheduling.  Because the court is approving in § II of this order the filing

of briefs by defendants that may collectively exceed 100 total pages, it also approves plaintiffs’

request for an additional 14 days to file opposition briefs, if the briefing on defendants’ initial

motions collectively totals more than 100 pages. 

The court will attempt to schedule oral argument promptly after the last Rule 12 reply brief

is filed.  Due to the court’s summer trial schedule, it is probable that the argument will be conducted

on a Friday afternoon.  To avoid dates when attorneys with speaking roles at oral argument are

Case 3:14-md-02587-D   Document 83   Filed 03/23/15    Page 1 of 4   PageID 508



unavailable, the court will consider the views of plaintiffs’ counsel and lead counsel for defendants

before setting the argument date.

The court intends at this time to hear oral argument only on defendants’ Rule 12(b)(6)

motions.  After considering the views of plaintiffs’ counsel and lead counsel for defendants, it will

determine how many attorneys per side who will be permitted to present oral argument.  Unless the

attorneys for the affected parties are notified otherwise, the other Rule 12 motions will be decided

without oral argument.

II

Briefing Requirements

A. Defendants’ Joint Brief.

In support of their respective Rule 12(b)(6) motions, defendants may file a joint brief, not

to exceed 75 pages, that contains arguments common to many or all defendants.  The brief must be

filed in the Master Docket in this litigation, Civil Action No. 3:14-MD-2587-D.

B. Defendants’ Supplemental Briefs.

A defendant who relies on one or more individual issues to support its Rule 12(b)(6) motion

may file a supplemental brief, not to exceed 10 pages.  The brief must be filed in the Master Docket

in this litigation.

C. Defendants’ Briefs in Support of Other Rule 12 Motions.

A defendant who moves for relief under a provision of Rule 12 other than Rule 12(b)(6) may

file a separate motion.  The supporting brief must not exceed 25 pages, as provided in N.D. Tex. Civ.

R. 7.2(c), and must be filed in the individual case or cases in which it applies, not in the Master

Docket in this litigation.

- 2 -
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D. Notice of Non-Joinder.

A defendant who disagrees with an argument in defendants’ joint brief or another

defendant’s supplemental brief may file a notice of non-joinder.  The notice must be filed in the

Master Docket in this litigation, must contain the substance of the disagreement, and, without leave

of court, must not exceed 10 pages.  Unless plaintiffs obtain leave of court to respond separately to

a notice of non-joinder, any response must be contained in an opposition brief permitted in § II(E).

E. Plaintiffs’ Opposition Briefs.

In response to each motion, plaintiffs may file an opposition brief that does exceed the limit

imposed on defendants’ corresponding brief (i.e., 75 pages, 10 pages, or 25 pages).  The brief must

be filed in the Master Docket in this litigation, or in the individual case or cases in which it applies,

according to where the brief to which it responds was filed.

F. Defendants’ Reply Briefs.

Defendants may file a reply brief of 38 pages in support of their joint motion, to which a 75-

page limit applies to the opening brief.  A defendant may file a reply brief of 5 pages in support of

a motion to which a 10-page limit applies to the opening brief, and a reply brief of 10 pages in

support of a motion to which a 25-page limit applies to the opening brief under N.D. Tex. Civ. R.

7.2(c).

G. How Pages are Counted.

When counting pages of a brief to determine the permissible limit, every page counts except

a page that contains the table of contents or the table of authorities required by N.D. Tex. Civ. R. 

- 3 -
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7.2(d).

SO ORDERED.

March 23, 2015.

_________________________________
SIDNEY A. FITZWATER
UNITED STATES DISTRICT JUDGE
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